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HORSESHOE BOSSIER CITY HOTEL & CASINO’S BRIEF IN SUPPORT OF ITS
EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE’S DECISION

Administrative Law Judge Robert A. Ringler conducted a hearing in December 2018 and
January 2019 regarding five consolidated unfair labor practice charges and the General Counsel’s
(“GC”) Amended Second Consolidated Complaint (“Complaint”). In his July 30, 2019 Decision
(“Decision”), the ALJ sustained some of the General Counsel’s allegations that Horseshoe Bossier
City Hotel & Casino (“Horseshoe,” the “Company,” or the “Employer) violated Sections 8(a)(1)
and (3) of the Act while dismissing others for which the General Counsel had not satisfied his
burden. As set forth in more detail below, the ALJ’s determinations that Horseshoe violated the
Act are wrong. They are contrary to both the record and established Board precedent. Horseshoe’s
exceptions should be sustained, and the Board should dismiss the allegations in 11 9(a), 9(b), and
9(b)(i)-(ii); 10, 10(a), (b), (c), and (d); 11 11, 11(a), (b), (c), and (d); 17 12, 12(a), (b), (c), and (d);
19 13, 13(a) and (b); 1 14; 11 15(d), (e), (f), and (9); 1 16; 1 17; and, 1 18 of the Complaint.

The Decision was silent as to § 15(a), and the ALJ dismissed the allegations in {{ 15(b)
and (c). Those allegations also should be dismissed.

I. SUMMARY OF ARGUMENT

Section 10 of the Act imposes the burden of proof on the General Counsel. The “burden
never shifts, and ... the discrediting of any of [the Employer’s] evidence does not, without more,
constitute affirmative evidence capable of sustaining or supporting the General Counsel’s
obligation to prove his case.” KBM Electronics, Inc., 218 NLRB 1352, 1359 (1975); see also
NLRB v. Joseph Antell, Inc., 358 F.2d 880, 882 (1st Cir. 1966) (“The mere disbelief of testimony
establishes nothing.”).

The General Counsel did not meet its burden in this case with respect to any of the

allegations presented in the Complaint. As set forth below, the ALJ sustained the General



Counsel’s allegations by selectively disregarding evidence in the record and when necessary, using
speculation and conjecture to fill in the gaps. The ALJ did not base his decision on the
“preponderance of the testimony” as required by the Act. 29 U.S.C. § 160(b). He dispensed “his
own brand of industrial justice[.]” United Steelworkers v. Enterprise Wheel & Car Corp., 363
U.S. 593, 597 (1960).

For example, in sustaining the General Counsel’s central allegation — that Horseshoe
terminated employee Judy Murduca because she had been involved in the early stages of the
United Automobile Worker’s organizing drive months earlier — the ALJ both used the wrong
formulation of and misapplied the Wright Line standard. He held that Horseshoe’s alleged general
opposition to the organizing drive was sufficient to establish a prima facie case despite the fact
that Section 8(c) specifically provides that such opposition cannot be a basis for establishing a
violation of the Act and even though the General Counsel did not prove any facts which connected
Murduca’s termination to that opposition.> See Libertyville Toyota, 360 NLRB 1298, 1306 n. 5
(2014) (then-Member Miscimarra, concurring in part and dissenting in part, explaining that Wright
Line necessitates a four part showing to establish a prima facie case). He then rejected the
Company’s Wright Line defense because, in his personal opinion, the Company could have
reached a more “Solomon-like outcome” if it had delayed issuing discipline until after Murduca’s
preexisting progressive discipline expired.

Had the ALJ applied the correct standard, the allegation should have been dismissed for

! In this regard, Horseshoe requests that the Board take this opportunity to clarify that the
General Counsel must prove four things in order to establish a prima facie case under Wright Line
and overrule cases to the contrary. 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981),
cert. denied 455 U.S. 989 (1982). A prima facie showing should require: 1) that the employee
engaged in protected concerted activity, 2) that the employer was aware of that activity, 3) that
there is a causal connection or nexus between the employer's anti-union animus and the specific
adverse employment action on the part of the decisionmaker, and 4) that the protected activity was
a substantial or motivating reason for the employer's action.



failure to state a prima facie case because the record contains no evidence that the individuals who
made the decision to terminate Murduca possessed animosity towards her because she participated
in the organizing drive. The facts on which the ALJ relied, see Decision at 23, established only
that a member of Horseshoe management who was not involved in the decision to terminate
Murduca, Roger Dodds, was generally aware of her organizing activity. It did not establish that
Jason Williams, the manager who investigated her misconduct and made the decision to terminate
her, was aware of the same activity. The record certainly does not establish that Williams harbored
animus towards Murduca because of that activity. See Nichols Aluminum, LLC v. NLRB, 797 F.3d
548, 554-555 (8th Cir. 2015), denying enforcement of 361 NLRB No. 22 (2014) (“Simple animus
toward the union is not enough. While hostility to a union is a proper and highly significant factor
for the Board to consider when assessing whether the employer's motive was discriminatory,
general hostility toward the union does not itself supply the element of unlawful motive.”)
(alterations and internal quotations omitted).

But even if one assumes that the General Counsel had made a prima facie case, the ALJ’s
decision still constitutes plain error. He made an error of law in characterizing the Employer’s
Wright Line defense as an “affirmative defense” on which the Employer had the burden of proof
(Decision at 24), and he excused the General Counsel from proving its case by a preponderance of
the evidence as required by Section 10 of the Act. He then made errors of fact when concluding
that Horseshoe had not established a legitimate nondiscriminatory reason for Murduca’s
termination. There was no dispute that at the time of Murduca’s termination, she was on a final
written warning — the last step in Horseshoe’s progressive discipline process. There was no dispute
that Murduca, who at the time of the incident was working as a supervisor and overseeing an active

craps game on the casino floor, engaged her fellow supervisor Vicki Strickland in a distracting



conversation about black magic spells and then subsequently called Strickland a “witch.” GC32.
There was no dispute that Williams conducted a full and fair investigation, during which Murduca
provided a statement that not only did not dispute the factual accuracy of the foregoing, but also
affirmed that she had been treated fairly: “I believe Jason Williams has conducted his approach to
this issue with fairness + integrity [sic] and | appreciate his concern for the well being [sic] of his
staff.” GC21.

The reasoning behind ALJ’s determination that Horseshoe subjected Murduca to disparate
treatment is meritless. He cites an “informational entry,” (R129) issued to Jackie Smith on January
9, 2018 as evidence of “great leniency and benevolen[ce],” and asserts that “there is no evidence
that Horseshoe considered this track in Murduca’s case.” Decision at 14. What the ALJ does not
mention, however, is that Murduca received the same informational entry on January 9, 2018
because she was the party with whom Smith was speaking! GC 20; 1335-37. Just as importantly,
Horseshoe issued the January 9, 2018 informational entry to Murduca at a time when she was on
a Final Written Warning. In other words, the basis for the ALJ’s disparate treatment finding both
confirms that Murduca was given an additional opportunity under the progressive discipline
system and that she did not take advantage of it.

To summarize, when the ALJ sustained the General Counsel’s allegation that Horseshoe
violated Section 8(a)(3) of the Act when it terminated Murduca, he: 1) applied the wrong standard
when determining whether the General Counsel met his burden under Wright Line; 2) he
impermissibly invoked his own biases, disregarding Murduca’s disciplinary history and admitted
guilt, because he believed that the Company should have deviated from its progressive discipline
system in order to avoid a result he considered “harsh;” 3) he did so even though Board precedent

typically characterizes such artificial delays as evidence of pretext, not good faith; 4) ignored the



fact that Murduca’s internal appeal challenging her discharge was denied unanimously by a group
of three coworkers, including a coworker whom she handpicked, which should have dispelled his
belief that the discharge was “harsh” under the circumstances; 5) completely mischaracterized
evidence surrounding Smith and Murduca’s January 9, 2018 informational entries in order to
manufacture “disparate treatment”; and, 6) gave no weight to the fact that all of Murduca’s prior
discipline, including her final written warning, the January informational entry and her negative
2017 performance review, were issued before Murduca engaged in organizing activity. The Board
should overrule the ALJ and dismiss the allegation.

As set forth in more detail below, the ALJ’s other findings were similarly defective, and
like the ALJ’s determination that Horseshoe violated the Act when it terminated Murduca, they
must be overruled. In refusing to recognize that Dual Rate Dealer Supervisors (“DRDSs”) are
supervisors within Section 2(11) of the Act, the ALJ ignored Murduca’s repeated admissions that
when functioning as a DSDR she was a “supervisor,” ignored that DRDSS, on average, spend 60%
of their time working as supervisors, ignored concrete evidence that DRDSs responsibly direct,
assign and reward dealers, gave no weight to the fact that DRDSs exercise independent judgment
when deciding when to intervene in casino games, and impermissibly manipulated the record by
rejecting thirteen documented examples of responsible direction (Respondent Exhibits 41, 43-50,
53-56) as “cumulative.”?

The ALJ’s conclusion that Horseshoe violated Section 8(a)(3) by refusing to consider
DRDSs for full-time dealer positions is premised on a fundamental misapplication of Board law.

Even if one assumed that the General Counsel made a prima facie case on behalf of more than

2 If the ALJ had, as the facts require, held that Murduca and other DRDS were supervisors
under the Act, it would have been an independent basis for dismissing the allegations regarding
her discharge, and several alleged 8(a)(1) violations, including her alleged “interrogation.”



forty (40) DRDSs by showing that two (2) of those individuals engaged in protected concerted
activity, the allegation would still fail. The ALJ mistakenly analyzed the allegation as failure to
hire (Decision at 20-21), but that is clearly not the case. The DRDSs were not “applicants” off the
street. They were current employees, and there was no dispute that Horseshoe had refused to
consider DRDSs for full-time dealer positions for more than 23 years. The allegation should have
been considered under the framework used to evaluate whether an employer has made an
unlawfully motivated change to employees’ terms and conditions of employment. See, e.g.,
Pittsburgh Post-Gazette, 368 NLRB No. 41 at slip. op. 3 (Aug. 29, 2019). Under that analysis,
Horseshoe was obligated to refrain from modifying DRDS’ employment to address or suppress
union activity. Had Horseshoe departed from a longstanding policy, modified the status quo and
allowed DRDSs to bid for dealer positions, the General Counsel would have alleged that
Horseshoe unlawfully conferred a benefit on DRDSs to suppress the union organizing drive. Put
another way, if Horseshoe were to change its policy in the manner required by the Decision, it
would have violated the law. The allegation should have been dismissed.

Indeed, ALJ did just that with respect to the allegations in Complaint 11 12(a), 13(b), 14.
There, the ALJ concluded that the Company violated the Act by supposedly promising to give
DRDSs the right to bid for full-time dealer positions in March 2018. Decision at 17. The ALJ’s
reasoning is incoherent. As noted above, if the Company was obligated to consider DRDSs for
these positions as alleged above, how could the Company have violated the Act by telling DRDSs
that it intended to do so? Just as importantly, the ALJ’s decision is not supported by the facts.
DRDSs may have complained about not being able to bid for full-time dealer positions. But there
is no dispute, as noted above, that the Company had not allowed DRDSs to bid for such positions

for 23 years. There is also no dispute that Horseshoe’s General Manager, Mike Rich, sent a letter



on March 24, 2018 reaffirming that policy. The fact that two witnesses claimed that the matter
was vaguely discussed does not prove by the preponderance of the evidence that the Company
made an unlawful promise.

The ALJ’s findings that the Company violated Section 8(a)(1) by interrogating Murduca,
soliciting grievances, making implied promises to remedy such grievances, threatening employees
with a loss of days off, loss of PTO, and elimination of the open door policy, creating the
impression of surveillance, and unlawful enforcement of its badge policy, should be overruled for
similar reasons. They rely on the ALJ’s selective reading of the record, his misapplication of
precedent, and disregard of undisputed facts.

II. STATEMENT OF THE CASE3

In the Decision, the ALJ sustained the General Counsel’s allegations that Horseshoe

violated Section 8(a)(1) by:

1. Prohibiting employees from distributing Union organizing materials in non-work
areas during non-work time.

2. Interrogating employees about their Union and other protected concerted activities.

3. Soliciting grievances from employees and making implied promises to remedy their
grievances in order to undermine their Union support.

4. Threatening employees that they may lose various benefits if they engage in Union

or other protected concerted activities.

5. Telling DRDSs that they were supervisors, who cannot unionize or vote in the
Union election in order to undermine their Union support.

6. Promising DRDSs the right to bid on full-time dealer jobs, in order to undermine

3 The Regional Director for Region 15 filed a petition for injunctive relief under Section 10(j) of
the Act (the “Petition”) in the U.S. District Court for the Western District of Louisiana premised
upon the same conduct as alleged in the Complaint. The Petition sought, among other things,
Murduca’s reinstatement and a cease-and-desist order to prevent further alleged violations. On
April 10, 2019, the District Court denied the Petition. McKinney v. Horseshoe Bossier City Hotel
& Casino, No. 18-1450 (W.D. La. Apr. 10, 2019), ECF No. 40. At page 7 of the ruling denying
the Petition, the Court noted that the Region did not demonstrate that either the alleged conduct or
alleged consequences of that conduct were “concrete, egregious, or otherwise exceptional.”



their Union support.
7. Creating the impression that employees’ Union activities were under surveillance.

8. Blaming the union for DRDSs not being permitted to bid on full-time dealer
positions.

9. Ordering employees to remove Union pins from their ID badges.

The ALJ also sustained the General Counsel’s allegations that Horseshoe violated Section
8(a)(3) by:
10. Refusing to consider DRDSs for full-time dealer positions.

11. Firing Murduca because she engaged in Union and other protected concerted
activities.

The ALJ did not sustain the GC’s allegations that Horseshoe violated Section 8(a)(3) in its
assigning employees to work on their scheduled Saturdays off or by allowing part-time dealers to
bid on full-time dealer positions.

III. STATEMENT OF FACTS

A. OVERVIEW OF HORSESHOE AND ITS TABLE GAMES DEPARTMENT

Horseshoe is a full-service hotel and casino in Bossier City, Louisiana. Horseshoe seeks
to “[c]reate memorable experiences, personalize rewards and delight every guest, every Team
Member, every time” and to “[c]reate a caring culture so every Team Member, can have fun and
be at his or her personal and professional best.” R2 at 7. In 2018, Horseshoe employed 1,400
employees, including 185 table games dealers, 42 table games floor supervisors, and 43 DRDSs
who split their time between dealing games and supervising games. 28:24-29:3; 993:11-16;
996:11-13.

When supervising games, DRDSs are responsible, in general, for “supervis[ing] the
operations of table games on an assigned shift, placing special emphasis on guest service, security

of ... assets and positive employee motivation and coaching.” R1. When dealing, DRDSs “create



an entertainment environment for all guests. Provide courteous, friendly and prompt service in

dealing table games.” R1.

B. RESPONSIBILITIES OF DUAL RATE DEALER/SUPERVISORS

1. DRDSS Spend the Majority of Their Time Supervising Dealers.

As noted, DRDSs split time between dealing games and supervising games, spending 60%
of their time supervising table games dealers and the remaining 40% working in a non-supervisory
dealer capacity. R1; 1001:6-1002:2; 1010:15-23; 1011:3-12. When supervising, the DRDS
“[s]upervises for the operations of table games on an assigned shift, placing special emphasis on
guest service, security of Horseshoe Casino & Hotel’s assets, and positive employee motivation
and coaching.” R1. When supervising, DRDSs are responsible for ensuring that dealers provide
excellent customer service, deal games according to game rules, and comply with currency
transaction reporting and documentation requirements. 994:14-995:3; 1004:18-24. When
supervising, DRDSs enforce the dealers’ compliance with table games rules, and DRDSs have the
same authority in running games under their supervision as do the full-time floor supervisors.
1010:15-23; 1014:7-1015:1; R24. A “dealer is under the primary authority” of the supervisor on
duty for that area—whether that supervisor is a full-time floor supervisor, or a DRDS—and “under
no circumstances is the dealer to make any decision on the game;” rather, correcting errors may

only be performed by the supervisor on duty. R24 at X.c.2; see also R25 a X.g.2; R26 at X.q.1.#
2. When Supervising Dealers, DRDSS Exercise Independent Judgment and
Discretion by Identifying and Correcting Dealers’ Mistakes, Resolving Guest
Disputes, and Issuing Instructions to Dealers.

Just like full-time floor supervisors, DRDSs are responsible for identifying dealer mistakes

4 Evidence of DRDSs enforcing dealers’ compliance with Horseshoe’s customer service standards
was excluded by the ALJ. See R46 (dealer reporting that when the DRDS “was my supervisor ...
she was nitpicking/critiquing every hand I dealt on a live game ... by her being my supervisor, I
respectfully accommodated everything she asked and requested to be done.”) Horseshoe submits
that the ALJ’s ruling to exclude this, and other exhibits, was prejudicial error.



and training dealers on how to not repeat those mistakes. 1020:20-1021:12. While dealers are
responsible for only their own individual performance, when supervising, DRDSs are responsible
for determining whether a mistake has been made and either correcting dealers’ performance
problems on the spot or reporting the problem, whichever is appropriate as determined by the
DRDS in his or her supervisory capacity. 1016:4-1018:2. Although there are “highly-detailed
game rules, policies and procedures” as noted by the ALJ (Decision at 23:1-5), it is the dealers
(not the DRDSs) that are directly responsible for following those highly-detailed game rules and
procedures, and it does not follow that DRDSs are therefore “micromanaged” in executing their
supervisory duties and making sure dealers follow those rules. When supervising, DRDSs use
their own judgment to decide whether to either handle an issue on their own, request that the
Surveillance department review video of an incident to obtain more information, or escalate a
situation to management. 1048:13-1049:19. There are applicable gaming rules, regulations and
policies for certain common types of issues, but there are not pre-determined procedures spelling
out specifically all of the dealer mistakes a DRDS is to correct on the fly versus which ones a
DRDS is to instead document and report. 1d.; 1014: 7-1015:1.

When there is a dispute with a guest, just like full-time floor supervisors, DRDS use
independent judgement and discretion to decide whether to pay out customers’ winnings on a bet—
including decisions to deviate from the rules and pay “winnings” to which, under game rules, the
customer would not be entitled. 1030:20-1032:11. DRDS do not obtain manager approval before
resolving customer disputes; rather, they must “look at the big picture” and make “a business
decision.” 1030:15-1032:1. Dealers do not perform this function.

Contrary to some of the GC’s witnesses’ vague denials of having the authority or ability to

exercise judgment in performing their supervisory duties, the record contains multiple specific
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examples of DRDSs using independent judgment and discretion in ensuring compliance with table
games policies and procedures and resolving disputes that arise on live games. 601:2-603:4.

For example, DRDS Angela Dailey resolved a dispute and gave instructions to a dealer to
credit a customer’s buy in at a specific amount. 1060:3-1061:7. When the dealer continued to
debate the matter with Dailey rather than following her instructions, the dealer received a Written
Warning for his “insubordinat[ion]” to Dailey because, as his supervisor, she “has the final say so
on it.” 1060:3-1061:7; R91. Dailey did not consult a detailed manual for instructions on how to
handle the situation. Another example is when DRDS Judy Murduca initiated disciplinary action
with dealer Brenda Walker when Walker refused to follow Murduca’s instructions while Murduca
was working as a supervisor. 1058:4-1059:7; R57. A third example is when Murduca observed a
card on the floor of a game, Murduca investigated and called a “dead hand,” ending the game.
R42; 1050:1-19. Murduca directed the dealer to “give [the players] back their money.” R42.
Rather than consulting a detailed manual for instructions on what to do in this situation, Murduca

exercised her independent judgment and discretion. Dealers do not perform any of these functions.
3. DRDSS Assign Dealers To And Release Them From Table Games.

DRDSs have the authority to and do effectively recommend which dealers are assigned to
specific table games based on DRDSs’ knowledge of dealers’ experience, skill sets, and aptitudes.
1035:7-1036:16. “Every weekend,” if a less experienced dealer has been assigned by the “pencil”
to a high-volume table game, the DRDS assesses the dealer’s “skill set” and recommends, if
necessary, that Horseshoe assign a stronger dealer to the table. 1039:12-1040:25; 1067:25-1069:5.
Horseshoe accepts the DRDS’ recommendations without independent investigation. 1039:12-
1040:25 (“It’s solely up to their discretion. They’re responsible for that game. Therefore, when
they make the recommendation, it’s a done deal.”) For example, DRDS Natasha Rogers

recommended that dealer Gregory Field needed additional training in the Mini-Bacc game.
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1035:10-25. Management agreed and decided to “get him back in our class and train him on
Baccarat again.” Id. GC witness DRDS Roger Patton admitted that DRDS will, at times, have a
dealer moved from a game depending on considerations such as the DRDS’ assessment based on
their observations of guest issues or dealers’ mistakes. 468:17-469:2; 472:14-20. Dealers do not
perform these functions.

DRDS also assign dealers to and release dealers from games daily by raising and lowering
betting limits to open and close tables. 1063:2-1066:16. If there are multiple tables open with only
one or two players at each table, when on duty as supervisors, DRDS exercise their judgment and
discretion to adjust betting limits to consolidate the players at one or two tables, and close the
others. 1d.; 1067:1-24; GC41 (showing DRDS Tawanna Sumbler exercising her authority to raise
the betting limits on three tables, thereby closing one of them). When the DRDSs consolidate and
close tables, they “consolidate” labor” as well by sending dealers home and reducing Horseshoe’s
labor costs. 1063:2-1066:18. DRDSs do this regularly and on their own initiative to reduce the
Company’s overtime expenditures. Id. ([“my supervisors know what we have to do, they know the
schedules. So they'll make the decisions and raise these limits and consolidate play.”].) A dealer

“can’t initiate that on their own. . . A dealer just has to deal their game until told otherwise.” Id.
4. DRDS Protect The Company’s Assets.

As supervisors, DRDSs play a central role in protecting Horseshoe’s assets from potential
cheating or theft by customers and employees. DRDS must “remain[] alert to any unusual or
questionable activities being displayed by any Table Games employee or gaming guest. . . .”.
GC14. When a DRDS working as a supervisor observes a customer engaged in activities that, in
the DRDS’ judgment, are indicators of cheating, the DRDS will direct surveillance personnel to
review the video footage. 1048:13-1049:19. “Then surveillance will investigate it and tell him,

yes, they did, or no, they didn’t.” The DRDS has to make the decision to direct surveillance
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personnel to examine video footage based on his or her own judgment. Id.

DRDSs also protect Horseshoe’s assets with respect to potential theft. 1033:6-1034:1. For
example, when a DRDS observed a dealer placing chips into her blouse, the DRDS reported the
incident to a manager and, based on the DRDS’ recommendation, an investigation was
commenced. Id. As Mr. Dodds explained, the DRDS:

has to make the decision; is this something that I'll just monitor and see if it
happens again? Is it something that | need to make the manager aware of?
Do | need to make surveillance aware of it, or is it something that might be
detrimental in the long-term? So do | have a compromised game, whereas

somebody switched cards or something. They have to make the
determination.

Another example is when DRDS Murduca initiated an investigation when a dealer under
Murduca’s supervision failed to “clear his hands,” which means showing surveillance cameras that
his or her hands are empty before touching their bodies. 422:19-423:7. On June 26 and 28, 2011,
Murduca reported a dealer for failing to clear his hands numerous times over a thirty-minute
period. R37, 38. Murduca wrote that “accountability is needed so employees can own up to their
infractions.” R38. She felt it was important to report the employee “in the interest of asset
protection.” 422:19-423:7. Dealers, on the other hand, are responsible only for their own
individual actions; they are not responsible for ensuring other dealers comply with procedures and

protocols related to asset protection.
S. Traditional Secondary Indicia Of Supervisor Status.

When supervising, DRDSs supervise anywhere from three to 10 dealers at a time. 994:14-
995:3. While dealers wear a uniform consisting of a company-issued dealer shirt and vest along
with pants, when supervising, DRDS wear business attire consistent with the appearance

expectations for floor supervisors. 1004:25-1005:23. Dealers are paid an hourly rate of $4.50,
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and they also receive tips, referred to as “tokes.” 1008:5-6. When supervising, DRDS are paid an
hourly rate ranging from $21 to $26 and they do not receive tokes like the non-supervisory dealers
receive.

When supervising, DRDS are regarded by other employees as supervisors. See e.g.,
597:21-600:1-3 (dealer Virginia Burger testifying that dual rates “direct my work” when working
as supervisors, “They are over me. They are my supervisor” ... “And I have to do what they say
as my supervisor.”); 148:9-18 (dealer Lisa Rios acknowledging that a DRDS is her “supervisor™).
The Decision mischaracterizes Rios’ testimony on this point, stating (without citing to specific
transcript pages) that Rios “credibly and adamantly testified that her work is directed by the Floor
Supervisors, Pencils, Assistant Floor Managers and Shift Managers. She denied being supervised
by DRDs, whom she labels as her peers.” Decision at 4:5-10. Rios’ testimony, which is at pages

97-168, does not say this. In fact, Rios specifically acknowledged the supervisory function of

DRDS:
Q Angela Daly is a dual rate dealer supervisor, correct?
A Yes, sir.
Q Has she supervised you?
A Yes.
Q How often?
A Well, whenever a dual rate is pulled to supervise, it's usually because
they're short supervisors. So Angela may supervise me maybe once every
two weeks maybe or something like that. Because, you know, we -- she will
be in separate pits, too, so we may not be all in the same pit.

148:9-18.

A relevant exhibit further demonstrating that DRDS are perceived as supervisors was

improperly excluded by the ALJ. See R46 (dealer reporting that when Murduca “was my

14



supervisor ... she was nitpicking/critiquing every hand I dealt on a live game ... by her being my
supervisor, | respectfully accommodated everything she asked and requested to be done.”).
C. RELEVANT POLICIES AND PROCEDURES.

1. Conduct Standards

Horseshoe’s employment policies are in the Team Member Handbook, as amended by an
October 2016 Team Member Handbook Insert (collectively, the “Handbook’), which all
employees receive. R2; 768:1-769:7. The Handbook’s Rules of the Road (“Rules”) contain
employee conduct standards. Rules that are relevant in this case are as follows:

Rule 2 requires employees to demonstrate professionalism in workplace interactions:

Team Members are expected to use appropriate business decorum when
communicating with others, generally comporting themselves with general
notions of civility and decorum. Team Member must demonstrate courtesy,
friendliness, and professional language/tone/manner/actions with guests
and vendors. Team Members will not use language that is vulgar, patently
offensive, or otherwise harassing of people on any legally recognized
protected basis in violation of the Anti-Harassment policy.

R2, Handbook Insert at 3.
Rule 3 requires employees to cooperate in workplace investigations;
Team Members will be honest and forthcoming in all communications,
written and verbal, created or sent as part of a Team Member’s work
responsibilities; this includes any Company documents, communication,
and participation in investigations into workplace misconduct. Team
Members will not make maliciously false statements or omit pertinent

information in the performance of their work responsibilities, particularly
regarding investigations into workplace misconduct.

2. Name Badge Policy

Louisiana law requires every casino to be licensed. La. Admin. Code tit. 42 § 2107 (2018).
As a condition of licensure, casinos must comply with Louisiana’s Gaming Regulations, which

are enforced by Louisiana’s State Police Gaming Enforcement Division in conjunction with the
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Louisiana Gaming Control Board. 1d. at § 2112. These regulations require casinos “to furnish and
maintain all necessary equipment for the production and issuance of gaming employee
identification/permit badges.” 1d. at § 2923. “Every gaming Employee,” in turn, “shall keep his
employee permit identification badge on his person and displayed at all times when on licensed
gaming premises.” Id. at § 2165 (“Display of Gaming Identification Badge”). Failure to comply
with these requirements subjects the casino to a $500 penalty per violation. Id. at 88 2165, 2325.
Continued violations of state gaming laws may result in the loss of the facility’s gaming license.
Id. at § 2325. The consequences of Horseshoe’s losing its ability to require employees to display
a name badge free of obstructions cannot be understated.

To ensure compliance with state law and its very ability to operate, Horseshoe — like other
employers in the industry — requires that all employees display their name badges at all times and
keep them free from obstruction. The policy provides in full:

Name badges must be worn at all times while on duty (on upper left side of
shirt/blouse/jacket unless otherwise specified in department). Name
badges/tags and badge holders must be clearly visible and unaltered,;

nothing may be attached to or affixed to name badge/tags or badge holders
unless authorized by the Company or allowed by law.

R2 at 93. Horseshoe maintains no policy otherwise limiting the locations where employees
can wear insignia. Aside from the several square inches the name badge occupies, employees can
wear insignia anywhere else they choose.

The State of Louisiana provides Horseshoe with its employee name badges, which
employees insert into a Company-issued plastic sleeve. R120; 852:4-11; 854:17-19. In addition
to state law compliance, Horseshoe prevents employees from affixing pins to their name badges
for “game protection surveillance.” 852:4-22. “[I]fthere’s been a theft or an issue or a discrepancy
with a player or allegations made,” the Company needs to be able to identify the employees

involved through its casino surveillance cameras, which are installed in the ceiling. 1d. “You have
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to clearly identify who the employee is that’s standing at the game or interacting with whatever
the situation is at hand.” 853:6-9. In addition, affixing pins to the name badge “leaves a hole in
the plastic,” damaging Company property and creating an “unsightly”” appearance. 855:7-856:12.
3. Progressive Discipline Policy
Horseshoe enforces its conduct standards through a progressive discipline policy stated in
its Team Member Handbook:

The Company typically uses the following four-step progressive discipline
process:

First Step — Documented Coaching
Second Step — Written Warning

Third Step — Final Written Warning
Fourth Step — Separation of Employment

R2 at 27. Discipline remains active for 12 months. 868:6-14. An employee who again violates
policy within 12 months of his or her most recent disciplinary action progresses to the next step.
869:5-870:16. An employee’s disciplinary record resets when and if the employee goes 12 months
without incurring further discipline. 868:6-14. There are three separate categories of discipline:
“Attendance, Performance/Policy, and Variances (money-handling).” Discipline proceeds down
a separate progressive track for each of three types of infractions. 864:9-865:25.

4. Board of Review Policy

Horseshoe is commi